UNI TED STATES DI STRI CT COURT
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RANDCLPH W LKI NS
Plaintiff,
V. No. 4:00 CV 793 DDN

ST. LOU S HOUSI NG AUTHORI TY,
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Def endant .

ORDER
Consi stent with the Menorandum QOpinion of the court filed
herew t h,
IT IS HEREBY ORDERED t hat the notion of defendant for judgnent
as a matter of law (Doc. No. 59) is denied.
IT IS FURTHER ORDERED that the notion of plaintiff for
equitable relief (Doc. No. 60) is sustained.

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this day of Decenber, 2001.
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Plaintiff, g
V. 3 No. 4:00 CV 793 DDN
ST. LOUI S HOUSI NG AUTHORI TY, %
Def endant . g
JUDGMENT

This action cane on for trial before the Court and a jury, the
parties having consented to the exercise of authority by the
undersigned United States Magistrate Judge under 28 US. C 8§
636(c), the Court having rendered its rulings, and the issues
havi ng been duly tried and the jury having rendered its verdicts,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that plaintiff
Randol ph W1l kins have and recover of the defendant St. Louis
Housing Authority the sum of $98,340.00 as back pay, plus
prejudgnment interest on $49, 170 of the said back pay at the rate of
4.84%per annum conpounded annual |y fromDecenber 31, 1999, to the
date of this judgnent, plus the sumof $10,000 as front pay, plus
post-judgnent interest at the rate provided by 28 U S.C. § 1961,
pl us costs.

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this day of Decenber, 2001.
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Pl ai ntiff,
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ST. LOUI'S HOUSI NG AUTHORI TY
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Def endant .

MEMORANDUM OPINION

This matter is before the court, following a jury trial, for
non-jury findings of fact and conclusions of law, and for the
determ nation of the parties' post-trial notions. The parties
consented to the exercise of jurisdiction by the undersigned United
States Magi strate Judge pursuant to 28 U S.C. § 636(c).

Plaintiff Randolph WIkins brought this action against
defendant St. Louis Housing Authority (SLHA) to renedy unlaw ul
enpl oynent actions. In Count I WIlkins alleged SLHA viol ated the
federal False Clains Act (FCA), 31 U S.C § 3729-3733, by taking
adverse enpl oynent actions against him including termnation, in
retaliation for his telling the federal Departnent of Housing and
Ur ban Devel opnent (HUD) about instances of SLHA's failure to conply
with applicable law, regulations, and HUD requirenents. In Count
11t WIkins invoked this court's supplenental jurisdiction to
assert a Mssouri state lawclaimthat SLHA unjustly term nated him
from enploynent. The court has subject matter jurisdiction over
the action pursuant to 28 U S.C. 88 1331 and 1367 and 30 U.S.C. 8§
3730(h).

Following a trial, the jury rendered its findings in favor of
Wl kins. See footnote 3, below. Thereafter, the court granted the
parties an opportunity to brief Wlkins' entitlenment to equitable
relief which was submtted to the <court for a non-jury
determ nation

'Count Il was voluntarily dismssed by plaintiff without
prejudi ce (Doc. No. 24).



FACTS

1. The St. Louis Housing Authority (SLHA) is a nunicipa
corporation created by the Cty of St. Louis to admnister and
operate its public housing devel opnents. SLHA receives funds from
the United States Departnent of Housing and Urban Devel opnent (HUD)
under an annual contributions contract.

2. Before hiring on with SLHA, Plaintiff Randol ph W/ ki ns
had a career with the United States Air Force. He joined the Air
Force in 1967 and was assigned duties in |law enforcenent and
security. Wen assigned to New Mexi co, he acquired an Associate's
Degree in Crimnal Justice.? On April 1, 1992, he retired fromthe
Air Force with a pension of approximtely $20,000 per year.
Wlkins' wife, a registered nurse, is pursuing a Physicians
Assi stant Certification. After his retirement, WIKkins | earned of
a security quality control position at SLHA for which he felt
qual i fied by experience and educati on.

3. On January 8, 1996, WIkins was hired by SLHA as a
Quality Control Evaluator for Public Safety, at a salary of
$33, 000. 00. This was a new position in the SLHA Housi ng Managenent
Depart nent .

4, I n Cctober 1997, WI ki ns i nformed HUD per sonnel that SLHA
had m sreported its conpliance with HUD security requirenments
including a failure to nake background checks on applicants for
residential housing; to nmonitor crimnal, drug, and al cohol rel ated
activity on public housing property; and to evict of fending tenants
as part of HUD s "one strike and you're out” program In Novenber
1997, WIkins' position was transferred to the SLHA Public Safety
Department where he was to track crine problens in the residenti al
units.

5. I n Novenber 1997, Quadel, an outside agency hired by HUD
to evaluate SLHA, made its report. In May 1998, as a result of
this report, HUD designated SLHA a "Troubled Agency"” for fisca

‘Wl kins has not yet acquired sufficient college credits for
a four-year degree.



year 1997. Thereafter, a HUD Troubled Agency Recovery Center
(TARC) team cane to St. Louis to work with SLHA to inprove the
quality of its operations. SLHA entered into a Menorandum of
Agreenment with HUD that outlined strategies and goals directed
toward i nproving SLHA s perfornance.

6. Thereafter, WIkins conplained to the TARC team about
SLHA's screening of tenant applications, about the conpliance
report submtted to HUD by SLHA, and about SLHA's failure to
i npl enment the "one strike and you're out” requirenent.

7. On May 27, 1998, WIkins was pronoted by Tom Costell o,
SLHA's Interim Executive Director, to the position of Mnager of
Security Qperations. WIKkins received a grade |evel increase and
a salary increase of $5,000. As the Manager of Security
Operations, Wl kins' duties included establishing security manpower
standards, drafting plans and procedures for energency plans,
acquiring and disposing of equipnent, tracking and reporting
crinmes, drafting plans and procedures for screening residents,
tracking the drug elimnation program and eviction process, and
supervi sing di spatchers, public safety officers and staff nenbers.

8. Also, in 1998, due in part to the Quadel Report,
Costell o developed a plan to decentralize and privatize many of
SLHA's operations in an effort to increase its level of
pr of essi onal i sm Security was one of the functions to be
decentralized and performed by private contractors.

9. During 1998, WIkins and the SLHA admnistration
di sagreed over the proper inplenentation of security prograns and
about W/ ki ns' discussing SLHA security shortcom ngs directly wth
HUD personnel. On Cctober 12, WIlkins net with Janes Heard, who
had becone t he Housi ng Managenent Supervi sory Director and W1 ki ns’
boss, and nmenbers of the HUD TARC team |In that neeting, WIkins
suggest ed a programwhereby SLHA personnel would officially report
fraud and crinme in the housing projects. Heard enphatically stated
that he did not want SLHA personnel to make such reports. On
October 16, Heard told WIkins that he should not have di scussed
these matters directly with HUD personnel. On Cctober 21, 1998,
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Wl kins was tenporarily reassigned to SLHA's Cochran Housing
Conpl ex.

10. On Cctober 23, 1998, WIkins was suspended for 80 hours
wi thout pay for failingtofile areport with his supervisor, Janes
Heard, regarding an altercation with injuries at one of SLHA s
housi ng conpl exes. Wl kins grieved the suspension to Costello.
The suspension was reversed with WIkins receiving a witten
repri mand.

11. In January 1999, WIlkins' position title was changed to
Security Mnitor/Coordinator. H's duties included reporting and
nmonitoring various conponents of the report to HUD. By February
1999, WIKkins becane aware that Costello wanted to privatize nuch
of its operations, including the security operations.

12. I n June 1999, Cheryl Lovell replaced Costell o as the SLHA
Executive Director. Costello becane SLHA' s Director of Managenent.
In July 1999, Lovell net wth all of the SLHA personnel, i ncluding
W kins, and di scussed the plans to greatly reduce the workforce at
SLHA.

13. In Septenber 1999, SLHA posted a job opening notice for
the position of Assistant Asset Manager. W1 kins heard about the
opening but did not apply for it.

14. In Cctober 1999, the security operations at SLHA were
privatized. Al of the SLHA security officers were hired by
private contractors. WIlkins |lost admnistrative oversight over
the of ficers.

15. On October 1, Wlkins sent atelefax to the HUD TARC t eam
about the security problens at SLHA. Also in October, SLHA began
collecting data for its report to HUD for its fiscal year, which
ended Septenber 30, 1999.

16. On Cctober 13, 1999, WI kins conplained to Costello that
the contractors were not turning in their reports. In reviewng
the report and the supporting tally sheet regarding security
matters, WIkins believed the report nade incorrect statenents
about SLHA's conpliance with regul ations. Thereafter, he spoke
personally with HUD personnel and criticized the report.

- 4 -



17. On Novenber 17, 1999, WIlkins sent a letter to HUD. The
letter stated that the recent SLHA report to HUD contained
knowi ngly fal se and fraudul ent information. On Decenber 1 and 7,
1999, WIkins sent letters to Costello conplaining about the
security contractors not reporting as they should. On Decenber 8,
1999, Costello replied that he did not understand the basis for
W ki ns' menos.

18. On January 3, 2000, at age 51, WIkins received a letter
termnating himfromenployment with SLHA, effective Decenber 31
1999. He was termnmi nated by SLHA because of his statenments to SLHA
and to HUD officials about the failure of SLHA to conply with HUD
regul ati ons. SLHA woul d not have ternminated WIkins had he not
made these statenents.? WIlkins was ternmnated along wth

’On Cctober 19, 2001, at the conclusion of the trial, the jury
answered Special Verdict questions that indicated the foll ow ng
findings of fact:

1(a). Plaintiff Randol ph WIlkins stated to one or nore
enpl oyees or officials of defendant Saint Louis Housing Authority
that he believed defendant was not in conpliance with federal
regul ati ons regarding Indicator 8 (Security).

1(b). Def endant Saint Louis Housing Authority had
know edge that plaintiff nade the statenent or statenents described
in Finding 1(a).

1(c). Def endant Sai nt Louis Housing Authority term nated
plaintiff's enploynent, at |least in part, because plaintiff made
the statement or statenents described in Finding 1(a).

2(a). Plaintiff Randol ph WIkins stated to one or nore
enpl oyees or officials of the federal Departnent of Housing and
Ur ban Devel opnent Troubl ed Agency Recovery Center team that he
bel i eved defendant was not in conpliance with federal regul ations
regardi ng I ndicator 8 (Security).

2(b). Def endant Saint Louis Housing Authority had
know edge that plaintiff nade the statenent or statenments to one or
nore enpl oyees or officials of the federal Departnent of Housing
and Urban Devel opnent Troubled Agency Recovery Center team
described in Finding 2(a).

2(c). Def endant Sai nt Louis Housing Authority term nated
plaintiff's enploynent, at least in part, because plaintiff nade
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approxi mately 134 ot her enpl oyees. At his term nation, WIKkins was
earning a salary of $39, 000.*

19. After his termnation, WIkins began |[|ooking for
enpl oynment. However, he did not apply with any of the contractors
that had obtained the security contracts with SLHA, because he
considered their offered pay too | ow

20. In Cctober 2000, WIkins was hired by the Departnent of
Defense in a security position at $40,000 per year. He was
assigned to and traveled to Europe and the M ddl e East. Duri ng
this tinme he was separated fromhis wife who remained in St. Louis
pur sui ng her Physicians Assistant Certificate. On June 28, 2001,
W1l kins was term nated fromthis position. During this nine-nonth
enpl oynment by the Departnent of Defense, he earned approxi mately
$30, 000. 00. Since then he has applied for work only in the area of
security and law enforcenment, and only with federal executive
branch agencies. He has not yet obtained new enpl oynent.?®

21. At the tine of his termnation fromSLHA, WI kins had no
intention to quit his enploynment with SLHA in the foreseeable
future. Neverthel ess, because his education and training were in

the statenment or statenments described in Finding 2(a).

3. Up to the day of the verdict, as a direct result of
the facts found with respect to Findings 1 and 2, plaintiff
suffered | ost wages in the amount of $79,170; but he suffered no
damages for nental angui sh and suffering.

4. Def endant woul d not have term nated plaintiff from
enpl oynent if plaintiff had not made the statenent or statenents
found by the jury with respect to Findings 1(a) and 2(a).

‘W | ki ns' conpensation with SLHA i ncl uded i nvesting 13%of his
gross salary amount in a retirenment program

’I'n his post-trial affidavit on the i ssue of equitable relief,
W1 kins states that he has been unable to | ocate work in his field
in the St. Louis area. He further states that he is unable to
rel ocate to another area, because his wife will not conplete her
Physi cians Assistant program in St. Louis until August 2002.
Attached to his affidavit is a listing of 18 security positions
with the United States governnent with salary ranges greater than
he was earning with SLHA



the area of security and |law enforcenent, because SLHA had
contracted the security function at its facilities to private
conpani es, because WIlkins did not look for work with private
conpanies in the security area, and because his enploynent wth
SLHA was as an at-wll enployee, WIkins would have renained
enpl oyed at SLHA for not |onger than two years after Decenber 31,
1999, had he not been termi nated. Also, having been term nated,
W1l kins was and is reasonably able to find replacenent enpl oynent
that is reasonably conparable to his enploynment with SLHA, within
two years after his termnation by SLHA. An award of $10,000° in
front pay will fully conpensate plaintiff for his |ost inconme from
the date of the jury's findings to the date of this opinion.

DI SCUSSI ON
DEFENDANT' S MOTI ON FOR JUDGVENT
Def endant SLHA has noved for judgnent as a matter of |aw on

Count I, the claim brought under the whistleblower protection
provi sion of the FCA. 31 U.S.C. §8 3730(h). Generally, the FCA, as
amended in 1986, provides for civil liability” to the United States

by "[a]ny person”™ who engages in one or nore of the activities
enunerated by the statute relating to naking false clainms to the
governnent. |d. at § 3729(a). Civil actions nay be brought by the
Attorney Ceneral or by private persons (qui tamclains). 1d. at 88
3130(a), (b).

The FCA protects the enploynent rights of potential qui tam
plaintiffs (whistleblowers) as foll ows:

Any enployee who is discharged, denoted, suspended,
t hr eat ened, har assed, or in any other manner

This amount is slightly nmore per nmonth ($4,292) than the jury
awarded plaintiff ($3,653).

‘Committing certain acts proscribed by the FCA renders one
liable to the United States for a civil penalty of $5,000 to
$10,000 plus three tinmes the anpbunt of damages sustained by the
governnment. 31 U.S.C. 8 3729(a)(1986). If the court finds certain
described mtigating circunstances, the court may assess not nore
than two tines the damages sustai ned by the governnent. [d.
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discrimnated against in the ternms and conditions of

enpl oynment by his or her enpl oyer because of |awful acts

done by the enpl oyee on behal f of the enpl oyee or others

in furtherance of an action under this section, including

i nvestigation for, initiation of, testinmony for, or

assistance in an action filed or to be filed under this

section, shall be entitled to all relief necessary to

make the enployee whole. Such relief shall include

reinstatenent with the same seniority status such

enpl oyee woul d have had but for the discrimnation, 2

times the anmount of back pay, interest on the back pay,

and conpensation for any special damages sustained as a

result of the discrimnation, including litigation costs

and reasonabl e attorneys' fees. An enployee may bring an

action in the appropriate district court of the United

States for the relief provided in this subsection.

Id. at 8§ 3730(h)(1986).

In order to prove a claimof retaliation under 31 U S.C. 8§
3730(h), a plaintiff nmust establish that (1) the plaintiff was
engaged in conduct protected by the FCA, (2) the plaintiff's
enpl oyer knewthat the plaintiff engaged in the protected activity;
(3) the enployer retaliated against the plaintiff; and (4) the
retaliation was notivated solely by the plaintiff-enployee's
engaging in the protected activity. Nor beck v. Basin El ec. Power
Coop., 215 F.3d 848, 851 (8th GCir. 2000); US. ex rel. Rosales v.
San Franci sco Housing Authority, 2001 W. 370176, at 36 (N.D. Cal.
March 26, 2001). The enpl oyee presents a prina facie case of
liability by proving that the retaliation was notivated at | east in
part by the protected activity. Norbeck, 215 F. 3d at 850; Rosal es,
at 36. In response to such a prinma facie case, the burden of proof
shifts to the enployer to prove the affirmative defense that the
same adverse enpl oynent deci sion woul d have been nmade even if the
enpl oyee had not engaged in the protected activity. 1d. [If the
enpl oyer sustains this burden, it is entitled to judgnent on
plaintiff's claim Norbeck, 215 F.3d at 852. See also, S. Rep.

99-345, at ___ (1986), reprinted in 1986 U S.C.C. A N 5300.8

*Under the facts of this case, the cause of action on
plaintiff's Count 11l claimfor relief under the M ssouri conmon
law tort of wunjust termnation is substantially simlar to the
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Def endant argues that it is not |iable under the FCA, because
as a local governnment agency it is not a "person' within the
meani ng of the FCA, citing Vernont Agency of Natural Resources v.
United States ex rel. Stevens, 529 U. S. 765 (2000). The rel evance
of Stevens to this case is narrow. In that case, the Suprene Court

determned in part that the qui tamliability provisions of the FCA
may not be asserted against a State or a state agency. 529 U S. at
787-88.

In response, plaintiff argues that the i ssue of the nature of
t he defendant was never raised until after the jury rendered its
verdi ct and, therefore, this i ssue has been wai ved. Wether or not
this issue has been waived, Fed. R Cv. P. 50(a); Browning V.
President Riverboat Casino-Mssouri, Inc., 139 F.3d 631, 635-36
(8th Cir. 1998), the court concludes that SLHA as a matter of |aw
is an enployer subject to liability under § 3730(h).

The court is persuaded by the reasoning of United States ex
rel. Satalich v. City of Los Angeles, 160 F. Supp.2d 1092 (C. D
Calif. 2001). |In that case plaintiff brought an FCA acti on agai nst
the Gty of Los Angeles and independent contractors. The action
included both a qui tam claim under 8 3729 and a whistl ebl ower
retaliation claimunder 8 3730(h). The court first determ ned,
fromthe principles of Stevens, that the City was not subject to
liability under § 3729(a),® but was an "enployer"” subject to suit
under 8§ 3730(h). 160 F. Supp. 2d at 1107-08, 1109 (the term
"person” is not used in 8 3730(h) as it is in 8 3729(a)).

One of the cardinal holdings in Stevens is that an award of
trebl e damages under the FCA would be punitive and inconsistent

Count | FCAretaliation claim See, Brenneke v. Dept. of M ssouri,
VEW 984 S.W2d 134, 138-41 (Mb. Ct. App. 1998). The Count | and
Count IIl clainms were both presented to the jury in the sane
speci al verdict questions. The relief awarded plaintiff by the
jury and the court is founded upon both clains.

’‘ne court has determined that alocal public housing authority
is a "person" suable under the qui tam claimsection of the FCA.
US. exrel. Rosales v. San Francisco Hous. Auth., 2001 W 370176,
at *20-26 (N.D. Cal. March 26, 2001).
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wi th the presunption against the inposition of punitive damges on
government entities. Stevens, 529 U. S. at 784-85. The court in
Satalich further noted that the renedies available to successful
plaintiffs under 8 3730(h) do not include the punitive treble
damages relief available under § 3729. 160 F. Supp.2d at 1109.1%
The |l egislative history of § 3730(h) supports this view

As is the rule under other Federal whistleblower
statutes as well as discrimnation | aws, the definitions
of "enpl oyee" and "enpl oyer” should be all-inclusive.

. . Additionally, "enployers” should include public as
wel | as private sector entities.

S. Rep. 99-345, at __ (1986), reprintedin 1986 U S.C.C. AN 5299-
5300.

In WIkins' case, the double back pay damages are not
punitive, but are intended by Congress to be conpensatory, and nay
be recovered from a local governnment political entity. See
Satalich, 160 F. Supp. at 1109; cf., Hanmmond v. Northland
Counseling G&r., Inc., 218 F.3d 886, 891-92 (8th Cr. 2000) (the
statutory provision of "2 times the amunt of back pay"™ was
I ntended as "conpl ete conpensation"); contra Garibaldi v. Ol eans
Pari sh School Bd., 244 F.3d 486, 493 (5th Gr. 2001), pet. filed,
70 USLW 3246 (Sept. 20, 2001) (No. 01-510).

Further, in Satalich the court determ ned, and this court
agrees, that FCAretaliation clains do not depend upon the success
of an ultimate FCA qui tam claim 160 F. Supp.2d at 1108. See
also, Haley v. Retsinas, 138 F.3d 1245, 1250-51 (8th G r. 1998);
Neal v. Honeywell, Inc., 33 F.3d 860, 863-64 (7th Cr. 1994).
Thus, the suable party under 8 3730(h) need not ultimately be
suabl e under § 3729.

Def endant next argues that plaintiff is not entitled to any

""The trebl e damages provided for in 8§ 3729 have been descri bed
as punitive, while the doubl e back pay damages have been det erm ned
to be conpensatory. See Stevens, 529 U. S. at 784-85. Cf., United
States ex rel. Garibaldi v. Oleans Parish School Board, 244 F.3d
486, 495 (5th Cr. 2001) (w thout distinguishing between the triple
and doubl e danmages provi ded by the FCA, hol ding that recovery under
both the qui tamclaimand the retaliation claimwas punitive).
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back pay, because he did not mtigate his danmages. Def endant
argues that plaintiff admtted he did not seek enploynent wth the
private security conpani es that took over the security function at
defendant's facilities. However, defendant did not allege
plaintiff's failure to mtigate damages as an affirmative defense
and no such instruction was presented to the jury.' The court
will, however, consider mtigationregarding the ultimte anmount of
doubl ed back pay and the award of front pay, bel ow
The notion of defendant for judgnent will be deni ed.

PLAI NTI FF*' S MOTI ON FOR RELI EF
Plaintiff has noved for a doubling of the back pay award, pre-
judgnment interest on the back pay, and equitable relief. As set
forth above, see footnote 3, the jury found that defendant

"The i ssue of mitigation was expressly withheld fromthe jury.
On the issue of danmages, the jury was instructed as follows:

I f your findings are in favor of plaintiff, then you
must award plaintiff such sum as you find by the
preponderance of the evidence will fairly and justly
conpensate plaintiff for any damages you find plaintiff
sustained as a direct result of the defendant's conduct.
Plaintiff's clai mfor damages i ncl udes two di stinct types
of damages and you nust consider them separately:

First, you nust determne the anount of wages
plaintiff would have earned through the date of your
verdict in his enploynent with defendant, if defendant
had not termnated plaintiff, without deducting the
amount of earnings from other employment received by
plaintiff during that time.

Second, you nust determ ne the anpbunt of danages
sustained by plaintiff, if any, for nmental anguish and
suffering.

You nust enter separate anounts for each type of
damages i n the verdi ct formand nust not include the sane
items in nore than one category.

Any award of damages nust be reasonabl e.

See Jury Instruction No. 8 (enphasis added).
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unlawful ly term nated plaintiff from enploynent.

Doubl i ng of the back pay

For the back pay calculations, plaintiff adverts to the
procedures enpl oyed by the court in Neal v. Honeywell, 995 F. Supp.
889 (N. D. IlIl. 1998), aff'd, 191 F.3d 827 (7th Cir. 1999). In
Neal , the district court first doubled the $50,000 in back pay
awarded by the jury and then subtracted from that $100,000 the
$10, 000 plaintiff had earned since his termnation, for a fina
award of $90,000 in back pay. [d. at 896.

This court declines to enploy the Neal nethodol ogy, because to
do so woul d award doubl e a conponent of damages that plaintiff did
not sustain, the $30,000 he earned from his Departnment of Defense
enpl oynent . In reaching this conclusion, the court is drawn
between rulings of the Supreme Court and of the Eighth Crcuit.

In United States v. Bornstein, 423 U S. 303 (1976), the
Suprene Court determ ned that the Neal -type nmet hod was appropriate
for calculating the government's double damages on a FCA claim
under what is currently 8 3729. Bornstein involved (1) recovery by
the United States (2) against a subcontractor (3) for damages
caused by the subcontractor's causing the prime contractor to
present false clains to the governnent (4) where the governnment had
al ready recovered danmages from the prinme contractor for the
subcontractor's fraud. 423 U. S. at 305-307. The court determ ned
t hat

Congr ess i ntended t he doubl e- damages provi sion to play an
i nportant role in conpensating the United States i n cases
where it has been defrauded. . . . For several different
reasons, this mnake-whole purpose of the Act is best
served by doubling the Governnent's damages before any
conpensatory paynents are deduct ed.

First, this method of conputation conports with the
congressi onal judgnent that doubl e danages are necessary
to conpensate the Governnent conpletely for the costs,
del ays, and inconveniences occasioned by fraudul ent
clainms. Second, the rule that damages shoul d be doubl ed
prior to any deductions fixes the liability of the
defrauder wi thout reference to the adventitious actions

- 12 -



of other persons. . . . Third, the [other nethodol ogy by
whi ch the deductions are made before the damages are
doubl ed] would enable the subcontractor to avoid the
Act's doubl e- danages provi sion by tendering the anount of
t he undoubl ed damages at any tinme prior to judgnent.
This possibility woul d make t he doubl e- damages provi si on
meani ngl ess. Doubl ing the Governnment's actual damages
before any deduction is nmade for paynents previously
received fromany source in mtigation of those damages
forecl oses such a result.

* * *

.o This nethod of conputation, which maxim zes the
deterrent inpact of the double-damages provision and
fixes the relative rights and liabilities of the
respective parties with maxi mumpreci sion, best conports

in our view wi th the | anguage and purpose of the Act.

Id. at 314-17 (citations and footnotes omtted).

The Eighth Crcuit Court of Appeals considered the issue of
doubl e back pay in Hammond v. Northland Counseling Center, lInc.,
218 F. 3d 886 (8th Cir. 2000). |In Hammond, one issue dealt with the
avai lability of double back pay to a FCA whistlebl ower claimnt
under 8§ 3730(h). After her termnation from enploynment by
def endant, Hammond found work wi th anot her enpl oyer at a rate equal
to or greater than that earned wi th def endant, and t he new enpl oyer
pai d Hanmond retroactively to the day after she lost her job with
defendant. 218 F.3d at 890. The district court granted summary
judgnment to the defendant enployer, because it determ ned that
damages were an essential elenent of plaintiff's cause of action
under 8§ 3730(h).

On appeal, Hammond argued that "the FCA requires doubling of
back pay prior to any consideration of mtigation. |1d. at 891.

However, al so on appeal she conceded that danages were an essenti al
el ement of her FCA cause of action. 1d. at 891 n. 6. The court
rej ected Hanmond' s argunent:

At the outset, we note that neither the FCA nor its
| egi slative history specifically addresses the question
of how to calculate "2 tinmes the anmount of back pay.”
Nevert hel ess, the overarching purpose of the statute is
clear: to provide an aggrieved plaintiff with conplete
conpensation for any injuries incurred as aresult of the
enployer's retaliatory conduct, nanely "all relief
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necessary to nmake the enployee whole." 31 US.C 8

3730(h). It is undisputed that, in the instant case,

Hamond suffered no pecuniary injury warranting a back

pay award as a result of her term nation from Northl and.

In light of these facts and the statute's explicit

ai mof conpensatory relief, we reject Hammond' s proposed

met hod of cal cul ati on, which would award damages for an

injury that in fact never occurred and thus would give

Hanmond a wi ndfall, rather than conpensati on.

ld. at 891-92. The Court of Appeals distinguished Bornstein,
because therein "the governnent i ncurred additional 'costs, del ays,
and inconveniences occasioned by fraudulent <clains,' thus
warranting additional damages."” [d. at 892 n. 7.

This court determnes that the factual context of WIkins'
case is sufficiently different from that of Bornstein and
sufficiently akin to that of Hammond that the Neal nethodol ogy of
doubl i ng the back pay before deducting the mtigating inconme should
not be applied. Bornstein involved a false claimaction under the
predecessor of 8§ 3729 for conpensation to the governnent for
fraudul ent activities of a business contractor. Hanmmond invol ved
a whistleblower's claim under 8§ 3730(h) where the plaintiff's
mtigating incone offset her | ost pay. Al though WIlkins mtigating
i ncome did not equal his |ost back pay, he will neverthel ess be
fully conpensated by the deduction of his mtigating inconme from
his back pay before the doubling. This wll avoid a windfall to
hi m of a doubling of an anobunt he did not |ose and conports with
t he Congressional principle of full conmpensation under the FCA

Therefore, the court will award total back pay in the anount

of $98,340 (($79,170 - $30,000) X 2).

Pr ej udgnent i nterest

Plaintiff seeks prejudgnent interest on the back pay, as
provided by 31 U S.C. 8 3730(h). Neal determned that, to avoid
awarding plaintiff a wndfall, the interest shoul d be cal cul at ed on
t he undoubl ed back pay | ess the other inconme. 995 F. Supp. at 897.
In WIkins case, the principal back pay is $49,170 ($79,170-
$30, 000) upon whi ch the appropriate interest rate woul d be appli ed.
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Plaintiff invokes the holding in Neal to argue for the use of
the prime rate of interest conmpounded on an annual basis. 1d.
Def endant woul d have the court award plaintiff four percent sinple
i nterest.

The appropriate general standard for the rate of prejudgnent
interest on WIlkins' back pay is the rate provided by 28 U. S.C. §
1961(a)("a rate equal to the weekly average 1-year constant
maturity Treasure yield, as published by the Board of Governors of
the Federal Reserve Systent)(Dec. 21, 2000). This rate shall be
conpounded annual ly. 1d. at 8§ 1961(b). By its enactnent Congress
determned that this rate appropriately conpensates a prevailing
party for the |oss of use of nobnetary damages after judgnent is
i ssued. No econonic or conpensatory principles have been asserted
whi ch woul d persuade the court to adopt a different rate standard
for loss of use during the prejudgnment period.

Rat her than apply the weekly variable rates for each
respective prejudgment week, the court will apply the average of
these periodic rates, from the effective date of WIKkins'
termnation to the current date, conpounded annually. See Luci ano
v. Osten Corp., 912 F. Supp. 663, 677 (E. D. N Y. 1996), aff'd,
110 F.3d 210 (2nd GCir. 1977).

The court takes judicial notice under Federal Rul e of Evidence
2 that the average of these interest rates for the period from
Decenber 31, 1999, up to but not including the current date,
determ ned under 28 U . S.C. § 1961, is 4.84% "

Equitable relief
Plaintiff also seeks an award of front pay as equitable
relief. Plaintiff argues that reinstatenment is not appropriate in
this case because of the hostility evidenced by defendant agai nst
plaintiff. Defendant argues for reinstatenent.

"The nost current rate can be found on the Internet at
http://ww. f ederal reserve. gov/rel eases/ hl5/ current. Prior rates
can be found at
http://ww. f ederal reserve. gov/rel eases/ hl5/ data/ wf/tcnl7. t xt.
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The first remedial principle of the FCA is that the enpl oyee
is "entitled to all relief necessary to nake the enpl oyee whole."
31 U.S.C. § 3730(h). The FCA goes on to specifically include
rei nstatenent as an available remedy. 1d. Wile the FCA does not
specifically include front pay as a renedy available to the court
to effect full conpensation, Hanmond, 218 F.3d at 892, the court
concl udes that Congress intended that front pay be awarded in the
appropriate case to effect the express Congressional intention that
a claimant under 8 3730(h) be made whol e.

Whet her to order reinstatenment or front pay is commtted to
the discretion of this court. See Mdrgan v. Arkansas Gazette, 897
F.2d 945, 953-54 (8th Cr. 1990); Brooks v. Wodline Mtor Freight,
Inc., 852 F.2d 1061, 1065 (8th Cir. 1988); cf., Hammond, 218 F.3d
at 892. Substantial aninosity between the parties in an enpl oynent
rel ationship that requires a high degree of trust and confidence
may nake reinstatenent an inproper renedy. Morgan, 897 F.2d at
953-54; see also, Pollard v. E.I. du Pont de Nenmpburs & Co.,
us _ , 121 S. C. 1946, 1948 (2001); Mathieu v. Gopher News
Co., _ F.3d __, 2001 W 156798, at * 4, slip op. No. 00-3990 at
9-10 (8th Cir. Dec. 11, 2001); Hamond, 218 F.3d at 892.

The court concludes that reinstatement would not be an
appropriate renmedy in this case. Plaintiff and the SLHA
adm ni strators devel oped a mutual aninosity that would not be a

reasonable basis for a future enploynent relationship. SLHA
privatized its security positions and no reasonably simlar
position has been identified for plaintiff. Therefore, the court
will award plaintiff front pay.

Plaintiff argues that an award of front pay in the tota
amount of $198,667 is appropriate. This is calculated upon his
testi nmony that he woul d have worked at SLHA until retirement at age
65, that he would require ten nonths to find a full time job, that
this full-time job would be an entry-1evel job at $30, 000 per year,
and that his annual wage and benefits loss until retirenment would
be $14, 000 per year.

The court will award plaintiff front pay in the anount of
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$10, 000 to conpensate plaintiff for | ost wages fromthe date of the
jury's finding of back pay to Decenber 31, 2001, the date the court
has found plaintiff reasonably should be able to find repl acenent
enpl oynent. See Finding of Fact No. 21.

Plaintiff has a continuing duty to mtigate his |ost incone
damages. United Paperworkers Int'l Union Local 274 v. Chanpion
Int'l Corp., 81 F.3d 798, 805 (8th Cir. 1996)("An award of front
pay until retirement ignores that plaintiff's duty to mtigate
damages and the district court's corresponding obligation to
estimate the financial inpact of future mtigation"). The court
concl udes that plaintiff has not mtigated his | ost i ncone danages
as the | aw requires.

At his termnation by SLHA, plaintiff was 51 years of age and,
given his background and experience in security and |aw
enforcenent, was enployable by both governnental and private
enpl oyers. Al though SLHA unlawfully term nated plaintiff because
of his protected activity, his position was an at-will position
subject to elimnation, and he was subject to lawful term nation,
at any tinme. The likelihood his enploynment with SLHA woul d have
been of limted duration is substantial, given the privatization of
the security function at SLHA and the fact that plaintiff was and
is not interested in enploynent outside his field of security and
| aw enforcenent. No evidence indicated an inability to perform
other duties. Before and after his termnation, he did not apply
for enploynment with the private conpani es who were taking over the
security functions at SLHA, although he knewthat this function was
to be privatized. After his termnation, he did not apply for
enpl oynent in the private sector at all, he did not apply for
enpl oynent with any governnent entity other than the federal
governnent, and he did not apply for enploynent in any area other
than security and | aw enforcenent.®®

BPlaintiff found enploynent with the federal governnent at a

salary slightly above his SLHA salary at termnation. Furt her,
attached to plaintiff's post-trial nenmorandumis an exhibit which
lists 17 available federal governnment crimnal investigator
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Plaintiff's argunent that he woul d have been enpl oyed only in
an entry-level position is speculative. Hi s argunent that he
should only be required to look for enploynment in the St. Louis
area, because of his wife's continuing education in this area, is
without nerit; her education did not prevent him from taking
enpl oynment with the Departnent of Defense and rel ocating to Europe
for atinme until he was term nated.

Consistent with this Menorandum Opinion, Judgnent is issued
herew t h.

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this day of Decenber, 2001.

positions, with upper salary limts that exceed the amount paid him
by the Departnment of Defense in 2000.
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